The defendant’s version was that in 1962 he approach the Korl
e priest, the
Gbese and Ga stools and oered to purchase the disputed land w
hich was vacant,
unoccupied and weedy. After negotiations, he obtained a con
veyance froom the
three stools and proceeded with his building. He denied ndi
ng any swish
building on the land except numerous coconut trees in the are
a which were
not conned to the land in dispute. There was also nothing ind
icating a prior
occupation by any person.
The pleadings of the parties recited the facts as stated abov
e. Upon an application by the Korle priest, he was made a party to the suit a
s a co{defendant;
but nothing in my view turned upon the joinder. The parties jo
ined issues and
it is of some interest to note that issues were settled by coun
sel for the plainti
as follows:
\ (1) Whether :
(a) The plainti or the defendant was seised in fee of
the land the subject{matter of this claim at the
commencement of this action;
(b) The plainti or the defendant has the better title
to possession of the land dispute;
(c) The plainti is entitled to the reliefs claimed in his
writ."
The above were the issues which the learned judge was invited
to pronounce
upon and it has not been urged that the learned judge did anyth
ing but pronounced, in my view, correctly upon them.
In this court however, several grounds of appeal have been ra
ised on matters
unrelated to the issues before the learned judge. The age{ol
d argument was revived, namely, that by ancient custom the Korle priest was th
e proper authority
to grant Kokomlemle lands and that the roles of the Gbese and G
a stools were
restricted to conrming such grant as were by the Korle preis
t.
The short answer to this argument is that this question had be
en the subject{
matter of continuous litigation during the past three decad
es; and the role,
status and powers of the Korle priest in relation to Kokomlem
le lands have
clearly and unequivocally been dened. Whatever be the cont
ent of a custom,
if it becomes an issue in litigation and the courts are invite
d to pronounce
thereon, any declaration made by the courts supersedes the c
ustom however
ancient and becomes law obligatory upon those who come withi
n its connes.
To the extent therefore that a declaration is inconsistent w
ith the part of the
content of a custom, that part in my view is abrogated.
The argument of counsel that in spite of the judgments in the c
ase of Golightly v. Ashir (1955) 14 W.A.C.A. 676; armed [1961] G.L.R. 28 P.C., the
Korle priest has continued making grants in accordance with
ancient custom is
untenable. It may well be that he had continued so to do. If he h
ad, notwithstanding the judgments, that conduct would be fraudulent on
his part. In any
case he would be unable to pass valid title and the unwary purc
haser would be in
the same predicament as the present plainti. On this issue,
reference ought to
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be made to the cases of Cobblah v. Gbeke (1947) 12 W.C.C.A. 294 and Golightly
v. Ashri (supra ). One of the questions which came up for determination by
the West African Court of Appeal and the Privy Council in
Golightly v. Ashri
(supra ) was who was the proper authority to alienate Kokomlemle lan
ds and
what was the position of the Korle priest; this was answered b
y Foster Sutton
P. reading the judgment of the West African Court of Appeal at
681 as follows:
\On the third question as to who is the proper authority to ali
enate
this lands, the learned trial Judge found that the Korle prie
st as
the caretaker of the lands may make grants of lands to members
of the stool for specic purposes, that is to farm or to build f
or the
purpose of residence or trade. He also held that this right ca
n only be
exercised over land which is deemed to be unappropriated, bu
t that
if the land is sought to be mortgaged or sold outright the cons
ent of
the Gbese Manche and the Ga Manche must be obtained."
And in continuation, Foster Sutton P. said at p. 682 that:
\ On a careful consideration of all the evidence consider tha
t the
Korle We or Stool are co-owners with the Ga and Gbese Stools. I
t is
therefore a correct nding and one supported by evidence tha
t the
prior consent of the three entities Ga, Gbese and Korle, is ne
cessary
to an outright alienation of the lands in dispute."
The Ashri case was a follow{up of the case of Cobblah v. Gbeke (supra )
in which the Korle priest had endavoured unsuccessfully to o
btain a declaration
of the title to the Kokomlemle lands without the support of th
e Gbese and Ga
stool lands. It seems to me that if he had title or an estate sev
erable from the
titles of the Gbese and Ga stools he would in the case at least h
ave obtained a
declaration dening it. He failed because he was opposed by t
he two stools.
The evidence before the learned trial judge in the instant ca
se showed that
the conveyance to Sodole was made after the judgment in the
Ashri case
(supra ). There was also evidence that both Sodole and the plainti k
new of
the litigation and of the judgment. Such knowledge would be n
otice to the
plainti and it was highly imprudent of him to accept a convey
ance in the form
drawn up in exhibit A. In any case the conveyance executed in f
avour of Sodole
which was the root the plainti’s claim for the declaration o
f the title could be
impeached on three grounds. First, the conveyance purporte
d to alienate the
exclusive property of the Korle priest and his family. Both t
he recital and the
operative part of it described the land as property which wit
h the consent of his
elders the Korle priest and his family. Both the recital and t
he operative part
of it described the land property which with the consent of hi
s elders the Korle priest could convey. The description is false and the ope rative part thereof
would have no eect. Secondly, even if it is said that the form
of the conveyance
was wrong, and that the Korle priest was seeking to convey Ga s
tool lands,
eect could not be given to the Korle priest’s intentions. Th
ere had been no
application for rectication of the conveyance; in any case
Sodole was clearly a
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volunteer and having obtained an imperfect gift there was no
equity to perfect
it, at least not on the evidence before the court. Thirdly, if
the Korle priest by
the conveyance was seeking to make an outright alienation of
the land in dispute
he had rst to obtain the consent of the Gbese and Ga stools. Th
e evidence
showed no such consent was obtained. Perhaps it is necessary
to recall that
the Korle priest is incompetent by himself and without the ne
cessary consent
to make an absolute grant of Kokomlemle stool lands even to a s
ubject of the
stool. In my view the conveyance to Sodole, a stranger, passe d no title whatsoever and was void ab initio . Having held that the conveyance to Sodole was
void and created no interest in the land, it does follow that t
he three entities
could create an estate in the land in dispute to third parties
when the proper
formalities have been observed. The defendant therefore ob
tained a good title.
The learned judge, though holding that the defendant’s conv
eyance was regular on the face of it and in my view the evidence showed that he
had good title,
refused to decree on the counterclaim. The failure of the lea
rned judge has generated the further argument that since both conveyances wer
e invalid he should
have decided the rights of the parties on the basis of possess
ion, that is to say,
the earlier possession of the plainti ought to have prevail
ed. I do not think the
learned judge’s failure should be viewed in that light. His j udgment sustained
the validity of defendant’s title and with the greatest resp
ect, he ought to have
decreed in his favour a declaration of title. The grounds on w
hich he dismissed
it, namely, that the defendant had claimed more land than he w
as entitled to
under his conveyance, was untenable. With a little eort the
area granted in
the conveyance could have been ascertained and pronounced u
pon. In any case,
he was only claiming the portion of the land covered by the con
veyance. But
there has been no cross{appeal and these comments are only me
ant to dispel the
argument that the defendant’s conveyance was said by the jud
ge to be invalid.
Finally, the evidence adduced with regard to possession of t
he plainti was
no meager, vague and unreliable that no rational judgment co
uld be sustained
upon it. It is for the reasons given that I will dismiss the app
eal.

Apaloo J.S.C.

I have felt the greatest anxiety over this case, not because
the issues submitted for decision were dicult, but because
I am not entirely
convinced that the conclusion which the learned judge arriv
ed at and which I
have decided reluctantly not to disturb was a just one.
The plainti, whom the learned judge described as a poor man,
bought a
piece of land from a man called Sodole in 1962. The latter gave
him a deed
of conveyance dated 27 October 1962 which in the land tenure o
f this country
can only be evidentially of the sale. Sodole himself obtaine d a grant of the land
from one Nomo Aryitey Cobblah, the Korle priest, who subsequ
ently joined
this action as a co{defendant. The said Cobblah also execute
d in favour of the
plainti’s vendor Sodole, a deed in which he conveyed the lan
d as the property
of the Korle We family.
The land in dispute is situate at Kokomlemle in Accra and is pa
rt of the land
adjudged in the case of Golightly v. Ashri (1955) 14 W.A.C.A. 676; armed
[1961] G.L.R. 28, P.C. to be the joint property of the Ga, Gbes
e and Korle stools.
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It was held in this case that an outright alienation of Kokoml
emle land or any
portion of it, can only validly be made by the Korle stool with
the prior consent
of the Ga and Gbese stools. The Ashri case ( supra )did not decree that the
consent should take any particular form, but it would seem th
at neither Sodole
nor the plainti sought nor obtained the consent of either th
e Ga or Gbese
stools.
But it seems clear that Sodole put the plainti in possession
of the land
as indeed he put one Samuel Bambo Ameyaw to whom he sold the adj
oining
land. The plainti caused this land to be registered in the de
eds registry and
the certicate of search which he obtained, shows at that tim
e, the land was
not aected by any other deed. According to the plainti, he m
aintained his
possession of the land planting on it a number of coconut tree
s and at much later
date, erected a fence on the land, granted permission to a tea
cher to construct
a shed on it. The plainti said some time in 1962, the defendan
t entered upon
the land, broke down the shed and himself commenced building
on the land.
By the date this action was heard, the building was completed
and occupied.
As attempts to get the dependent to desist from his course of c
onduct was
unavailing, the plainti sought the assistance of the court
and asked that he
be declared the owner of the land. He also asked for damages an
d perpetual
injunction.
The defendant put the plainti’s title in issue. In his plead
ings, he claimed
ownership of the land and put the source of his title on a conve
yance by \Numo
Ayitey Cobblah, Korle priest, and Nii Okai Pesemaku III Gbes
e Manche and
Acting Ga Manche for and on behalf of the Korle Gbese and Ga sto
ols." But his
own knowledge of the actual owner of the land and the person wh
o is capable
of granting it, curiously coincides with the plainti’s. he
said in evidence, \I
got the land from Korle Wulomo [priest]. I bought the land. Be
fore buying the
land, one Mr. Plange who is one of the Korle Webii took me to the
land. This
was in 1962." When cross{examined, he still put the title in t
he Korle Webii.
He said:
\I went to the Korle Webii that I wanted land to buy and Mr. Plan
ge
took me. I know that Mr. Plange is very prominent member of the
Korle Webii. He said that the land was owned by the Korle pries
t."
Like the plainti, the defendant was also apparently unawar
e that the prior
consent of the Ga and Gbese stools must be obtained to alienat
ion by the Korle
stool. He certainly did not seek the prior consent of either o
f these entities.
And the person from whom he claimed he bought the land is the se
lf{same
person who ten years previously had conveyed a larger area of
land of which the
disputed portion forms part to Sodole. The self{same Korle p
riest signied his
concurrence to an outright alienation of this land by Sodole
to the plainti and
signed the conveyance as a witness.
The position is that the Korle priest alienated or concurred
in the alienation
of this land to the plainti who entered and remained in posse
ssion undisturbed
for ten years. Thereafter, the self-same vendor, now in conj
unction with the
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Gbese stool, alienated that same land to the defendant. All t
hings being equal,
in a contest between the plainti and defendant as to the owne
rship of this
land, there should be no diculty in holding that as a matter o
f justice and
good sense, the plainti has shown a better title to the land t
han the defendant.
But we are asked to sustain the judgment which decides the iss
ue of title the
other way round because it was laid down in the
Ashri case ( supra ) that for
the land to be sold outright the prior consent of the Gbese and
Ga Mantse must
be obtained. It is said while these have not been obtained by p
lainti, they were
obtained by the defendant. The Korle priest joined this acti
on on the part of
the defendant to make this contention. In view of the entirel
y ignoble role he
played in this matter, this plea sound ill in his mouth. Whate
ver imperfections
there might be in the plainti’s title, the co{defendant oug
ht not to be heard to
question that title. He should be held estopped by his own dee
d from contending
that the plainti’s title was other than perfectly good.
But the issue of title has to be decided not as between the plai
nti and co{
defendant, but as between the plainti and defendant. Befor
e considering this
question, it is necessary to dispose of an argument raised ag
ainst the plainti’s
evidence of possession. It is urged that the evidence of poss ession led by the
plainti was meager and was so vague as to be unreliable. I res
pectably disagree.
If this issue were to be decided only on the conicting testim
ony of the parties
on possession, I should feel no diculty in nding for the pla
inti. The plainti
swore that when he bought the land, he planted coconut trees o
n it and later
caused it to be fenced. His witness Kuavuavu conrmed this an
d said he in fact
planted the trees. They had began to bear fruit some time befo
re the defendant
entered upon the land. That the plainti must have been in pos
session of the
land, was also sworn to by S. B. Ameyaw who owns the adjoining l and and who
actually built on it. Like the plainti, he also bought the la
nd from Sodole and
in the same year as the plainti. He said, \the plainti bough
t his plot the same
year as myself. I have seen him coming to the land since ." The emphasis is
mine. That this must be so, is shown by the prompt and spontane
ous way in
which he reacted when the defendant rst entered the land. He
wrote promptly
to warn him o the land and when he persisted, he sued him in a na
me which
turned out to be wrong. When he got his correct name, he issued
a fresh writ
and unsuccessfully sought an injunction to restrain him fro
m building on the
land. That conduct strikes me as the natural reaction of pers
on with a real not
imagined grievance. There is also evidence that shortly bef ore the defendant’s
entry on the land in 1962, the plainti caused the land to be fe
nced: As against
this, the defendant’s evidence in so far as it related to poss
ession, was that:
\Before buying the land, one Mr. Plange who is one of the Korle
Webii took me to the land. This was 1962. I saw nothing on the
land when I went on it. Plange showed me land; it was measured.
put a building on the land."

I

When cross{examined he said, \I never went on the land before
February
1962" If the evidence of any of the parties can be stigmatized
as vague on
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the issue of possession, it is clearly the defendant’s. The p lainti has led as
satisfactory evidence of his possession of the disputed lan d as anyone might do
in this country. The learned judge saw nothing to criticize a
bout the plainti’s
evidence of possession. I see nothing either. But the plaint i’s possession is
good against the whole the whole world but the true owner. Acc
ordingly, if the
evidence shows that the defendant’s title avails against th
e plainti’s than the
plainti’s superior evidence of possession amounts to noug
ht.
As I said, the Ashri case ( supra ) decides that a valid title to the Kokomlemle
lands can only be made by the Korle stool with the prior consen
t of the Ga and
Gbese stools. The evidence shows that neither of the parties
knew this to be the
position but the Korle priest did. The judgment of the Land Co
urt, Accra, in
Ashri v. Golightly (1951) D.C. (Land) ’48{’51. 312 was delivered by Jackson
J. on 31 May 1951. The grant to Sodole was made on 25 February 19
52 and the
latter’s grant to the plainti was made in October of that yea
r. The Korle priest
through fully congnisant of the terms of that judgment and co
llaborated with
the Ga and Gbese stools in making that grant. In my opinion, th
e villain of this
case is the Korle priest and he richly deserves to be condemne d in damages to
the plainti. But in as much only the Korle priest made the gra
nt to Sodole by
whom an outright alienation was made to the plainti, the lat
ter’s title cannot
be good. Mr. Mettle, however, argues that the plainti’s tit
le was, at the worst,
only voidable because according to custom, grants are in fac
t made by the Korle
priest and that the Ga and Gbese Manches are mere conrming pa
rties. He says
the plainti has occupied this land for ten years and neither
the Ga nor Gbese
stools sought to avoid the grant. That contention may well re
present the true
customary position. Indeed it obtained support from the evi
dence of the Gbese
Mantse who testied that, \the Kokomlemle lands belong to th
e Ga, Gbese and
Korle stools. These lands are granted by the Korle priest. Th
e Gbese mantse
and Ga mantse conrm the grant."
The decision of the courts in the Ashri case ( supra ) is somewhat dierent
and is, in a sense more favourable to the stools than what they
themselves conceived to be the custom. It says, the \prior consent" not subs
equent ratication
of these two stools was vital to a valid alienation. It is poss
ible that this decision
isolates the intellectual conception of the custom from wha
t in fact happens in
practice or what is the recognized usage of the parties. And t
o this extent,
one may see the force of and feel sympathy for Mr. Mettle’s con tention. It is
however imposible to accede to it without driving a coach and
four through the
clear \holdings" in the Ashrif case. But I think myself that h
ad the issue not
been complicated by the subsequent grant with all the \Conse
nts" to the defendant, I should be prepared to sustain the plainti’s title, i
f the Ga and Gbese
stools had, subsequent to the grant, consented to it. I shoul
d not be deterred
from validating the title on the purely technical argument t
hat the Ashri case
(supra ) enjoins \prior" not \subsequent" consent.
Whatever sympathies one might feel for the plainti, it is im
possible to dig
any holes in the defendant’s title. Although he conceived hi
mself as acquiring
title only from the Korle priest, the title deed which he prod
uced in evidence,
shows that all the three co{owners, namely the Ga, Gbese and K
orle stools
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joined in making the grant to him. There may be some question w
hether the
consent of the Ga stool was properly obtained in the way its ro
le was recited in
the conveyance, but no point was made of that by the parties. A
ccordingly, as
long as the Ashri case ( supra ) stands, the defendant’s title cannot be faulted.
I think therefore that the plainti’s evidence of possessio
n, impressive through
it was, must yield to the defendant’s superior title. Althou
gh the plainti could,
with justice, invoke the equitable doctrine of estoppel aga
inst the co{defendant,
the facts do not warrant the invocation of any equitable prin
ciples to silence the
defendant from relying on his superior title.
It follows therefore that the plainti has failed to show him
self entitled, as
against the defendant, to the reliefs which he sought. And as
that was the

