On July 17, 1944, the defendant instituted another action in
the Magistrate’s
Court at Kpandu for
25 damages for trespass, alleging that the plainti had
wrongfully entered upon the land, made a plan of it and xed pi
llars thereon.
In a judgment delivered on November 26, 1948, the Magistrate
held as follows:
\I can therefore only conclude that the land specied by the p
lainti
in his claim is not Akloba Stool land but belongs to the defend
ant either in his personal capacity as head of his family or of the Am
andja
clan. I therefore nd that the plaintis’ claim for damages f
or trespass committed by the defendant fails."
The defendant appealed to the Land Court but his appeal was di
smissed.
He thereupon appealed to the West African Court of Appeal. Th
at court by
a judgment delivered on March 7, 1952, dismissed the appeal,
but amended
the judgment of the Magistrate by deleting therefrom the pas
sage declaring the
plainti the owner of the property on the grounds that no decl
aration could be
made in his favour where he had not counterclaimed.
On January 10, 1956, the plainti instituted the present sui
t. In support
of his case he gave short oral evidence and tendered in eviden ce the writ of
summons in the former case, the proceedings and judgments in
it up to the
Land Court, and the judgment of the West African Court of Appe
al. He led no
other evidence in proof of his title and refused to answer any
questions by the
defendant or the Native Court relating to title, and called n
o witnesses. He also
refused to attend the inspection of the land by the Native Cou
rt.
The defendant on the other hand led evidence and called witne
sses to prove
his counterclaim that the land was communal land, and, at the
inspection of
the land, showed the Native Court features on the land eviden
cing the use of it
as communal land by all four clans of the Akloba.
The Native Court held that the plainti had failed to prove hi
s claim, and
that the defendant had established his counterclaim. They t
herefore dismissed
the plainti’s claim, and entered judgments for the defenda
nt both on the claim
and the counterclaim. The plainti appealed from that judgm
ent to the Buem{
Krachi Native Appeal Court, but lost . He has now appealed to t
his court.
M. Akufo{Addo for the plainti submitted that the Native Cou
rts misdirected themselves when they held that the plainti failed to
prove [296] his
case, because (a) the matter was res judicata by reason of the
judgment in the
previous suit, and (b) the defendant was estopped by the ndi
ng of facts made
in the previous suit both from disputing the claim of the plai
nti and from
maintaining his counterclaim. He submitted that if the plai
nti had counterclaimed in the previous suit, he would upon the facts found by
the Magistrate
have been entitled to a declaration of title and the present s
uit would not have
been necessary. He referred the court to a judgment delivere
d by Coussey J.,
as he then was, in Djokoto v. Saba and Others (1), which he said is on all fours
with the present suit.
Mr. E. O. Asafu{Adjaye for the defendant argued that he matte
r was not res
judicata because the issue in the former suit was one of tresp
ass, while the issue
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in the present case was one of title, and that any decision whi
ch the Magistrate
purported to give on title was orbiter. He submitted therefo
re that the plainti
could not succeed in the present action, where title is speci
cally raised, without
leading evidence in proof of his title but by relying solely o n the proceedings
and judgment sin the former suit. On the question of estoppel
he submitted
that the contentions of Mr. Akufo{Addo were not maintainabl
e in the present
case.
Mr. Akufo{Addo in reply submitted that when carefully studi
ed the whole of
the proceedings and judgments in the former case amply suppo
rt his contention
that the matter was res judicata, because title was put in iss
ue and proved in
the former case.
In a claim for trespass, a plea of ownership by the defendant u
sually puts the
title of the plainti in issue especially where the defendan
t is in possession. I
think, however, that that principle applies where the title
of the defendant must
conict with that of the plainti, e.g., on a claim by one subj
ect against another
subject of the same stool in respect of stool land, a claim by o ne member of
a family against another member of the same family in respect
of family land,
a claim by one family against another family or a claim by one s
tool against
another stool. It is not the same in the case of a claim by a stoo
l against a
subject in respect of stool land, or by the head of a family aga
inst a member
of the stool family. In these latter cases the ownership of th
e defendant in
possession could be only the usufruct while absolute title m ight be vested in
the stool or the family. Therefore, a declaration of ownersh
ip in favor of the
individual against the stool or the family may amount to noth
ing more than a
declaration that the individual is entitled to the usufruct
uary or the possessory
right in the land and that declaration may not aect the absol
ute title of the
stool or family.
For that reason it is only in rare cases that a stool can succee
d against a
subject in an action for trespass, and for that matter a famil
y against a member
thereof.
[297] To operate as res judicata the judgment relied upon must
\ conclude not merely as to the point actually decided, but as
to
a matter which it was necessary to decide, and which was actua
lly
decided, as the ground work of the decision itself, though no t then
directly the point at issue " :
see Coleridge J. in The Queen v. Inhabitants of the Township of Hartingon
Middle Quarter (2). It is therefore necessary, as submitted by Mr. Akufo{
Addo, to study the proceedings and judgments in the former su
ite to ascertain
whether the issue in this case is the same as was decided in the

